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NOTICE OF FILING



To: SeeAttachedServiceList

PLEASETAKE NOTICEthat on January8, 2004therecausedto be filed viaFederal
Express-OvernightDeliverywith theIllinois Pollution ControlBoardan original and9 copiesof
thefollowing document,a copyofwhich is attachedhereto:

BRIEF OF THE CITY OF KANKAKEE, ILLINOIS IN
RESPONSETO THE BRIEFS OF THE COUNTY OF KANKAKEE AND

WASTE MANAGEMENT OF ILLINIOS, INC. OPPOSINGTHE DECISION
OF THE CITY OF KANKAKEE GRANTING SITE LOCATION APPROVAL FOR THE

KANKAKEE REGIONAL LANDFILL

Respectfullysubmitted,

TheCity ofKankakee

By:_____
Attorneyfo City ofK akee

Preparedby:
L. PatrickPower#2244357
CorporateCounsel
956 NorthFifth Ave.
Kankakee,IL 60901
(815)937-6937
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109 oftheIllinois Codeof Civil Procedure,
herebyunderpenaltyof peijuryunderthelaws of theUnitedStatesof America,certifiesthaton January8, 2004,a
copyof theforegoingCity of Kankakee’sResponseBrief wasservedupon:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesThompsonCenter
100 W. RandolphSt., Suite11-500
Chicago,IL 60601-3218

RichardS. Porter
Attorneyat Law
P.O. Box 1389
Rockford, IL 61105-1389
Fax: (815) 963-9989

KennethLeshen
One Dearborn Square, Suite 550
Kankakee,IL 60901
(815) 933-3385
(815)933-3397Fax

GeorgeMueller
AttorneyatLaw
501 StateStreet
Ottawa,IL 61350
(815)261-2149
(815)433-4913Fax

BradHalloran,HearingOfficer
Illinois Pollution Control Board
100 W. RandolphSt., Suite11-500
Chicago, IL 60601-3218
Fax: (312)814-3669

Donald J. Moran
Attorneyat Law
161 N. Clark, Suite3100
Chicago,IL 60601
(312)261-2149
(312)261-1149 Fax

Elizabeth Harvey, Esq.
One IBM Plaza, Suite 2900
330 N. Wabash
Chicago, IL 60611
(312)321-9100
(312)321-0990 Fax

Christopher Bohien
Barmann,Kramer & Bohien, PC
200 E. Court St., Suite 602
P. 0. Box 1787
Kankakee, IL 60901

Edward Smith
Kankakee County Administration Bldg.
189 E. Court St.
Kankakee, IL 60901
(815)937-3932 Fax

Byron Sandberg
109 Raub St.
Donovan, IL 60931
byronsandberg~starband.net

By depositinga copy thereof,enclosedin an envelopein the United StatesMail at Kankakee,Illinois, proper

postageprepaid,beforethehourof 6:00p.m.,on 8th day o~a~2004~ddr~7bove.

2004.
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BRIEF OF THE CITY OF KANKAKEE, ILLINOIS IN
RESPONSETO THE BRIEFS OF THE COUNTY OF KANKAKEE AND

WASTE MANAGEMENT OF ILLINIOS. INC. OPPOSING THE DECISION
OF THE CITY OF KANKAKEE GRANTING SITE LOCATION APPROVAL

FOR THE KANKAKEE REGIONAL LANDFILL

Respondent, CITY OF KANKAKEE, Illinois, a municipal corporation,

(hereinafter,City) by its attorneys,ChristopherBohien, KennethLeshenandL. Patrick

Power,submitsthe following asandfor its responseto thebrief filed by the Countyof

Kankakee(hereinafter,County) and WasteManagementof Illinois, Inc. opposingthe

decisionof theCity grantingsitelocationapprovalfor theKankakeeRegionalLandfill on

August 18,2003.

On December23, 2003,Petitioners,County, and EdwardD. Smith asKankakee

County State’sAttorney, filed abriefin the abovecaptionedmatterseekinga reversalof

the August 18, 2003 decisiongrantingsite location approval. WasteManagementof

Illinois, Inc., adoptedthe brief of the County and all of the argumentsandanalyses

containedthereinas its own. Sincethe briefs of the two parties areidentical, this reply

brief will makereferenceto thebrieffiled by theCountyandanyreferencemadethereto

shouldbe consideredas relating to the brief of WasteManagementof Illinois, Inc. as

well.

I. The County arguesin its briefin paragraphI. that the City did not have

jurisdictionto hold a landfill siting hearing. It sets forth specificargumentsin supportof

its oppositionto the City’s jurisdiction to hear the application. The City adoptsand

incorporatesby referencethe reply brief filed by Town & County Utilities, Inc. and

KankakeeRegionalLandfill, L.L.C., by andthroughits attorney,GeorgeMueller, andthe
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argumentsandanalysescontainedtherein,for its own, aswell asall oftheargumentsand

analysestherein.

II. The County argues in its brief that the City Council decisionthat the

ApplicantmettheSection39.2(A) criteria,is againstthemanifestweightof the evidence.

The brief specificallyarguesthat the City Council’s findings that the proposedlandfill

met Criterion ii is againstthemanifestweight oftheevidenceandthat theCity Council’s

finding that theproposedlandfill met Criterionviii is againstthemanifestweight of the

evidence. TheCountyfurther arguesthatthereis no evidencethat an independententity

preparedthepropervalueprotectionprogramcontainedwithin theapplicationorthat the

County approvedit. Further, the County arguesthat there is no evidence that any

environmentaldamagefundor insurancewasaccepted,orevenofferedto theCounty, for

approval,norwasadomesticwaterwell protectionprogramsubmittedto beapprovedby

theCounty.

In responseto thesearguments,the City adoptsandincorporatesby referencethe

reply brief filed by Town & County Utilities, Inc. and KankakeeRegionalLandfill,

L.L.C., by and throughits attorney,GeorgeMueller, and the argumentsand analyses

containedtherein,for its own.

III. The Countyarguesthat theCity Council’sproceedingsconductedaspart

of thesite approvalprocedurewasfundamentallyunfair. The County’sattorneysweavea

tangled web of characterassassination,innuendo, paranoiaand half truths in their

continuing two year questto convincethis Boardof the existenceof an unholy cabal

consistingof theCity andTown & Countryplotting to cheattheCountyout of its right to

a fair andopenhearing. The County’s distortion of the facts poisonsthe roots of its
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position. TheCounty and its attorneysaverttheirgazefrom the fact that this Board in

PCB case# 03-31, 03-33, and 03-35 hasalreadydeterminedthat the earlier contacts

betweenthe City andtheapplicantwerepermissibleanddid not contravenethetenetsof

fundamentalfairnessanddueprocess.

The County attacks CorporationCounsel ChristopherW. Bohlen, asking this

Boardto infer improperconductbasedon his claims ofprivilege andhis innocuousand

limited contactswith RonaldYarborough,TomVollini andHearingOfficerRobertBoyd.

Theevidence,in fact,establishesthe following:

a. TheCity, ahomerule unit, filed alawsuitagainsttheCountyto enjoin

the illegal expenditureof its solid wastefunds;

b. TheCity, ahomeruleunit, filed alawsuitagainstthe Countyseekinga

declaration that the County’s solid waste plan is an illegal and

unconstitutionalinfringementupontheCity’s homerule powers.

c. The City never sought to bar the County from participationat the

City’s siting hearing. (Bohlen Deposition of 12/1/03, hereinafter,

BohienDep.,pgs,11-12).

d. RichardSimms, Superintendentof the KankakeeMunicipal Utility

obtainedalist ofconsultingexpertsto helphim inprovidingassistance

to the City Council. He obtained the list from the Illinois

EnvironmentalProtectionAgency and others and reviewedthe list

with Bohlen. (BohlenDep.,p.14)

e. Bohienand the City Council hadno knowledgethat Volini had ever

spokenwith Yarboroughregardingthis potential assignmentor that
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Yarboroughhadworkedon aproject with Vollini nearlytwo decades

prior. (Bohlen’s Dep.pgs.15-16andYarborough’sDep.pgs.9-15).

f. Yarboroughbilled the City for his consultingand did not bill Volini

for his work. (YarboroughDep.p.16.)

g. In the City Council meetingof February,2003, the Council went into

executivesessionto discusslitigation. CorporationCounselBohlen

refusedto testify at his deposition regardingthe substanceof that

meeting, being constrainedfrom doing so by the mandatesof the

attorney-client privilege andby the mandatesof 5 ILCS 120/2 (c)

(21) which provides that the minutes of executivesessionsare not

public recordand thereforenot disclosableunder the OpenMeetings

Act. (BohlenDep.,p. 6.) Thatthe County’s attorneysseekto draw

negative inferences from the assertion of these privileges is

reprehensible.

h. HearingOfficeRobertBoyd preparedproposedfindingsof factbased

upon whathe heardat the hearing,his review of the transcripts,his

notesand his review of theproposedfindings of factsby all partiesto

this siting hearing. He askedfor and receivedthe findings of fact

preparedin connectionwith the prior hearings,madethe changeshe

felt appropriatebasedon whatheheardandsenthis proposedfindings

back to the City. (Boyd Deposition of November 14, 2003,

hereinafter,Boyd Dep.pgs 20-21 & 35. and Bohien’s dep., pgs. 19-

20). Bohien drafted the additional condition recommendedby
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Yarborough concerning grouting, a condition not present in the

original applicationof Town & Country. (BohlenDep.,p. 21). Once

again, contrary to the County’s Machiavellian view of these

proceedings,the factsaresimpler andless tangled. All of theparties

submittedproposedfacts. Thehearingofficer askedfor a templateto

assist in crafting his document and reviewed all of the proposed

findings from whateversource prior to making his recommended

findings.

Corporation CounselBohien further acknowledgedthat he may have

draftedthe paragraphof theproposedfindings relatingto the attempt

ofKankakeeCountyto denytheCity ofKankakeetheability to sitea

solid wastefacility in the City of Kankakee.(BohlenDep.p.22.)It is

instructive to note how the County throughits attorneydistorts this

testimony in its brief. The County distortsBohien’s testimonyby

statingin its briefthatBohienadmittedthathemayhavedraftedother

sections of the report, including the referencesto the improper

infringementof the homerule authority of the City of Kankakee. In

fact Bohlen’s deposition contains no such testimony. Bohlen is

absolutelyclear that he draftedthe portion of the proposedfindings

relating to the grouting requirementto be imposed on Town &

Country and that he may have drafted the portion concerningthe

County’s illegal activities,althoughhehadno specificrecollectionof

havingdoneso. ThedistortionoftheCountyis a flat out lie.
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j. Bohien testifiedthathis practicewasto deletee-mail communications

on a daily basis. He further testified that his computer had been

infectedby a virus and ultimatelyneededto be replaced. He further

testifiedthat hehad searchedcomputersbothat his privateoffice and

at City Hall andthat”. . . thereis no referenceto theBoyd documents

on any computerI have. There is also no record of any proposed

findings of the landfill on any documentsI have,not eventhe 2002

landfill proposedfindings that I draftedon that samecomputer. Those

documentsno longer,theymayexist somewhere,but theydon’t exist

anywhereI canfind them.” (BohlenDep.,p.43.) TheCountyseeksto

have this Board draw the inference that these documentswere

destroyedto concealwrongdoing. Again, thereality is muchsimpler.

Pursuantto policy and practiceBohlen deletedc-mails on a daily

basis. He sufferedthe inconvenienceof a crashedcomputersystem.

The County through its attorneyswants to persuadethis Board that

becausedocumentsaremissingthe City hasviolatedthe standardof

fundamentalfairness. As statedby SigmundFreud,sometimesa cigar

is just acigar.

IV. In additionthereto,the City of Kankakeestatesand arguesthe following,

to wit:

1. All of thecontactsreferredto by KankakeeCountyin paragraphIII. A. 1.

of its Brief, refer to, “pre-filing contacts”. Such contacts are not prohibited by the

proceduralrequirementsof Section 39.2. The Pollution Control Board hasalready
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decidedthatthesecontactsdidnot violatefundamentalfairnessin its decisionin casesno.

PCB03-31, 03-33and03-35.

2. The County’s argumentkicks up a lot of dust in aneffort to obfuscatethe

issuesin this case. However,theCountymakesno claim that hearingOfficer Boydwas

unfair in his rulings or that he did not allow objectorsto fully and fairly presenttheir

case. Nonetheless,despitethe dearthof evidence,the County plungesblindly forward

and seeksto havethis Boardconcludethat Boyd wasnot only taintedbut that his taint

somehowreachedinto the City Council, theultimate fact finder and decisionmakerin

this case. There is no evidenceto support that conclusion. There is no evidenceto

support the conclusionthat any statementsmadein the executivesessionof the City

Council in February,2003 in anywayrelatedto theyet to be filed siting applicationor in

anyway belittled the reputation of the objectors or enhancedthe reputationof the

applicant’switnesses.

Public officials should be consideredto act without bias. E&E Hauling. Inc. v.

PCB, 107 Ill.2d 33, 42 (1985). Thereis no inherentbias shownby the City’s useof

Yarboroughas an investigatoryconsultant. (Id at 43.) Where a municipal board

“operates in an adjudicatory capacity, bias or prejudice may only be shown if a

disinterestedobservermight concludethat the administrativebody, or its members,had

in somemeasuresadjudgedthefactsaswell asthe law ofthecasein advanceof hearing

it.” ConcernedAdjoining Ownersv. PCB. 288 Iii. App. 3d 565, 573 (1997). Thefacts

of the instant casedo not revealthat the Council had madeanyprejudgmentsaboutthe

criteria for siting approval. On the contrary, the record shows that the Council and

RichardSimms, one of its advisors,askedrelevantquestionsof all the witnessesabout
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eachof the criteria. The questionsdid not demonstrateany bias for or againstthe

approval. The objectorshavenot producedanyevidenceto establishthat the Council

wasbiased. Rather,throughtheuseof smoke and mirrors, the County takesinnocent

actionsandinnocuouscommunicationsandcontinuesto weaveits web.

Wherefore,theCity ofKankakeepraysthat this Boardratif~’the decisionof the

City Council grantingsiteapprovalto theapplicant,Town& Country.

Dated:January8, 2004. Respectfullysubmitted,

City fKankake

By: ~

It’sZ~PowerandKennethA. Leshen

Preparedby:
L. PatrickPower #2244357
AssistantCity Attorney
956N. Fifth Ave.
Kankakee, IL 60901
(815) 937-6937
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